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REVIEWS. 

w4 Treatise on the Law of Public Utilities Operating in Cities 
and Towns . By Oscar L. Pond. Indianapolis, The Bobbs- Merrill 
Company, 1913. — liv, 954 pp. 

Jn spite of the fact that within the last few years there has appeared 
a fifth edition of Dillon's standard work on the law of municipal cor- 
porations and an entirely new compendious treatise on the same sub- 
ject by Judge McQuillin, Dr. Pond's volume dealing with a single phase 
of this subject — the law of municipal utilities — is by no means untimely 
or unacceptable. This is true not only on the ground of convenience 
to the lawyer and the student of public affairs , but also more especially 
because Dr. Pond has treated his subject from a somewhat different 
point of view and has followed a somewhat different method of presen- 
tation. The topical scope of this work is exceedingly comprehensive. 
Tt deals not only with those questions of law that apply solely to public 
utilities, such, for example, as the law of franchises, or of rate-making, 
but also with the broader questions of the law of municipal corporations 
in their specific application to utilities, such, for example, as the law 
governing implied powers, municipal liabilities, tax -exemptions, or the 
power to alienate property. In general arrangement and sequence of 
the topics under discussion, admirable discretion has been exercised. 

Not the least commendable feature of the work is the absence of the 
usual innumerable footnotes containing copious citations of cases which 
are supposed at least to lend some color of support to the doctrines and 
statements set forth in the text. Few lawyers or students will fail to 
welcome a book that does not beguile them with a prodigal display of 
inapt, misconstrued and, not infrequently, wholly misleading citations. 
Dr. Pond has wisely eschewed this particular mark of erudition. Most 
of the cases cited are directly discussed in the text, and the plan is 
very generally followed of presenting a quotation from the opinion 
expressed by the court. In this connection, however, the criticism 
may be made that in many instances the point at issue in a particular 
case is not stated by the author, with the result that the reader is left 
to discover for himself whether the part of the opinion quoted is or is 
not pertinent to the decision of the case under review. Every student 
of the law knows how comparatively easy it is to bolster up this or that 
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legal doctrine with expressions of judicial opinion isolated from their 
context. With the facts of a specific case before them, unguarded 
expressions of opinion by the courts are as natural as they are common. 
Dicta are far more common than they are either natural or excusable. 
In any case the prolixity of the courts is a fairly characteristic attribute. 
Hence the careful student will accept with caution — not to say sus- 
picion — the doctrine laid down in any judicial utterance that is unac- 
companied by such facts as are necessary to show its relatedness to the 
question before the court. 

In certain instances it seems doubtful whether Dr. Pond is entirely 
accurate in his statement of the legal proposition that he presents for 
consideration, or whether he is justified in the conclusions that he 
draws from the cases reviewed. Thus in the chapter devoted to the 
discussion of what is a " municipal purpose" within the meaning of 
state constitutions the impression is given (sections i8 and 19) that 
this is a general question of law common to all state constitutions. In 
point of fact the number of constitutions that contain the phrase 
" municipal purpose," or its equivalent, is relatively small ; and of the 
cases offered to show the interpretation put upon this phrase by the 
courts, only those from New York and Oklahoma and one ef those 
from Florida are in point. One of the cases from Massachusetts (187 
Mass. 283) did not discuss the proposition of law under consideration 
at all. The portion of the opinion quoted from the Maryland case 
referred to (92 Md. 741) does not bear upon the subject in hand, and 
in addition was merely dictum. The second Florida case cited (36 
Fla. 229) concerned only the construction of a specific charter provi- 
sion. The other cases relied upon to disclose the opinion of the courts 
upon the proposition of law under advisement (from the Massachusetts, 
Ohio, and Vermont courts) did not turn upon the question of what is 
or is not a " municipal "^Mrpost ," for the very obvious reason that the 
constitutions of these states contained no such phrase to be construed. 
These latter cases considered the broader question of what is a "public 
purpose." The doctrine that taxes cannot be levied for a private pur- 
pose, whatever may be its constitutional basis, may perhaps now be 
regarded as a general and universally applicable doctrine of our consti- 
tutional law. But "public purpose" and "municipal purpose " are 
not interchangeable expressions ; for although a purpose that is mu- 
nicipal must doubtless of necessity be public, every purpose that is 
public is not necessarily municipal in the strict sense of the latter term. 
This difference Dr. Pond tacitly recognizes by introducing a discussion 
of the principle of the public purpose at another point in his treatise 
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(sections 55-64). On the whole, therefore, it would seem that the 
author is scarcely as clear in his presentation and discussion of this 
interesting legal proposition as he might have been. 

Dr. Pond opens his discussion of the implied powers of municipal 
corporations with this declaration of conclusions : 

The principle of the implied powers of municipal corporations to provide 
themselves with municipal public utilities is generally recognized by our 
courts. . . . Decisions giving the most complete freedom of activity to 
municipalities, consistent with their best interests and not derogatory of 
specific statutory regulations, represent the great weight of authority. It is 
only a few of our courts that refuse the right of municipal corporations to 
keep abreast of the times and to conduct their affairs to the best advantage 
and for the greatest benefit of their citizens. 

It is true that the trend of modern decisions in many jurisdictions is 
away from the strict and inflexible rule of construction applied to the 
grant of municipal powers in earlier days, but it is open to question 
whether the author's expression of opinion is not far too liberal in its 
view of the modern attitude assumed by the courts. In a list of some 
twenty-odd cases presented for consideration in this connection , only 
three clearly sustain the doctrine that a municipal corporation may 
establish a public utility without express grant of authority. One of 
these is from the Wisconsin court (section 41), and two are Georgia 
cases. In one of the latter, the somewhat questionable proposition is 
supported that a municipal corporation may under its general police 
power engage in the business of manufacturing and selling ice, although 
it is manifest that such a business involves none of the public elements 
that commonly pertain to a municipal utility, such, for example, as the 
exercise of the power of eminent domain, the right to make peculiar 
uses of the highways, and the tendency toward monopoly. Liberal 
expressions of opinion are quoted by the author from a number of cases 
(sections 38, 40, and 41) without any sufficient statement of the direct 
points at issue before the courts ; but examination of the cases discloses 
that these expressions are in every instance dicta, since in every one of 
them the court found no difficulty in showing that the power in dispute 
had been expressly granted to the city. The New York cases cited 
(section 43) are wholly irrelevant for the reason that the power in ques- 
tion (the authority to construct a subway) had been expressly conferred 
by the legislature. The North Carolina case quoted (section 44) 
turned upon the question of whether a specific appropriation was a 
"necessary expense " within the meaning of that term as used in a 
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clause of the constitution restricting municipal expenditures. In this 
case the power to construct the waterworks and electric-light plant had 
been specifically granted by the legislature. The other afifirmative cases 
referred to by the author go no further than to assert that where a city 
is expressly empowered in general terms to provide a particular utility 
for public purposes, such as "to light the streets, alleys, and other 
public places," to maintain " gas or other works for light and heat," 
or " to provide the city with water by waterworks," that city may, as 
an incident to such power, furnish commercial light or water to its 
inhabitants. Moreover, Dr. Pond concedes that even this limited 
implication is flatly repudiated in Massachusetts, Illinois, and New 
Jersey, while opinions unfriendly to such construction have been ex- 
pressed in South Carolina and Nebraska. It seems highly questionable , 
therefore, whether the conclusion is justified that "the principle of the 
implied powers of municipal corporations to provide themselves with 
municipal public utilities is generally recognized by our courts," or 
even whether it may be said that under the express power to provide 
this or that public utility the implied power to engage in its commer- 
cial aspects ' ' is well established by the great weight of authority ' ' 
(section 49). 

In spite of these occasional instances in which the author's general 
propositions or conclusions may be questioned, his work as a whole is 
a highly meritorious contribution to the literature of a most important 
and interesting branch of the law. 

Howard L. McBain. 
Columbia University. 

The Governments of Europe. By Frederick Austin Ogg. 
New York, 'J'he Macmillan Company, 1913. — xiv, 668 pp. 

This excellent book fills an obvious gap in the literature of political 
science. Burgess, in uis Political Science and Constitutional Law, 
and Lowell, in his Governments and Parties in Continental Europe^ 
have given us noteworthy studies in comparative government, but 
their aims have been frankly one-sided, the former taking the juristic 
view- point of constitutional law, the latter emphasizing party politics. 
Woodrow Wilson's The State in addition to containing much extraneous 
material for the student of comparative government, is now sadly anti- 
quated. Valuable studies exist of the governmental systems of separate 
states, for example, Lowell's The Government of England, Howard's 
The German Empire, and Bodley's France. No previous volume. 



